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The right of the plaintiff, then, to recover of the defendants, is 
fully recognised by the Court of Appeals, in the case before referred 
to, of Mockbee v. Gardner, 2 H. & J. 177, 178. See also, Frank- 
lin v. Armfield, 7 Gr. & J. 407. 

From what I have said, it follows, that the instruction granted at 
the instance of the plaintiff, based as it is on the theory of an im- 
plied warranty of title by the defendants personally, was erroneous ; 
but that there was no error in refusing the prayers offered by the 
defendants. In my opinion, therefore, the judgment of the court 
below should be reversed, and a new trial awarded ; and in this 
opinion, Judge Bryan authorizes me to say he concurs. 



Supreme Court of Wisconsin. 
EDGERTON v. MICHELS. 

The general rule in this country is, that where there is a sale of chattels in the 
vendor's possession at the time, at a fair price, there is always an implied warranty 
of title, unless the facts and circumstances are such as to warrant a different conclu- 
sion. 

One intrusted with the possession, management, control and disposal of goods to 
be sold, is an agent and not a broker, and is liable upon an implied warranty of 
title. 

Appeal from Circuit Court, Milwaukee County. 

This was an action to recover the price of goods sold by plaintiff 
to defendant. The defence was that the goods had been stolen and 
were afterwards reclaimed from defendants by the true owner. The 
court below directed a verdict for plaintiff. The facts sufficiently 
appear in the opinion. 

Jenkins, Winkler, Fish $ Smith, for respondents. 
Markham $ Noyes, for appellants. 

The opinion of the court was delivered by 

Cassodat, J. — Upon the facts stated was the court justified in 
directing a verdict against the defendants on their counter-claim, 
and in favor of the plaintiffs for the full amount of their claim ? 
The cattle had been stolen by Eddy, alias Sherman, prior to the 
sale to the defendants, and that fact was unknown to both parties 
until after the plaintiffs had paid Eddy, and the defendants had paid 
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the plaintiffs, and the cattle had been shipped to Chicago, where 
they were reclaimed by the true owner. The plaintiffs contend 
that they were middle-men, brokers or agents for Eddy, who was 
present, to the knowledge of the defendants, during the negotia- 
tions, and assented to the price agreed upon ; and hence that they 
are not liable upon an implied warranty of title. The defendants 
insist that the plaintiffs took the cattle from Eddy into their own 
possession, negotiated the sale to them in their own name, procured 
the weighing and yarding of the cattle, and the weighmaster's 
ticket for the same, advanced to Eddy the full price the defendants 
agreed to give, less the yardage and their commissions, when Eddy 
disappeared, and then that the plaintiffs retained the cattle until 
two days afterwards, when they delivered the ticket to the defend- 
ants and received from them the full contract price ; and that these 
things, taken together, made the plaintiffs factors or commission- 
men for the sale of the cattle. We think the evidence was sufficient 
to have justified the jury in finding the facts as claimed by the de- 
fendants. Upon such facts were the plaintiffs in the transaction 
factors, commission-men, or mere middle men — brokers — agents ? 
An agent employed to sell personal property intrusted to his posses- 
sion by or for his principal, for a compensation commonly called 
"factorage" or "commission," is a factor. As such he may sell 
on credit, unless contrary to instructions or custom. He may sell 
for his principal in his own name, and then sue in his own name for 
the price. He is intrusted with the possession, management, con- 
trol and disposal of the goods to be sold, and has a special property 
in them, and a lien upon them. He may retain possession until 
his advances, expenses and commissions are paid : 1 Story Ag., 
§§ 33, 34 a, 110-113 ; Price v. Wisconsin M. $■ F. Ins. Co., 43 
Wis. 276, 277 ; Mc Graft v. Rugee, 60 Id. 409 ; 58 Amer. Dec. 
159-171. 

On the other hand a broker is an agent, employed to make bar- 
gains and contracts between other persons in matters of trade, com- 
merce or navigation, for a compensation commonly called " broker- 
age." He is not authorized to buy or to sell property in his own 
name, but only in the name of his principal. He is not intrusted 
with the custody or possession of the property bought or sold, and 
consequently has no special property or lien upon it. He is strictly, 
therefore, a middle-man, or intermediate negotiator between the 
parties. Ordinarily he has no authority merely by virtue of his 
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agency to receive payment for property sold by him : Story Ag., 
§§ 28, 34, 109; Price v. Wisconsin M. # F. Ins. Co., supra. We 
are clearly of the opinion that the evidence given upon the trial 
would have justified the jury in finding that in the transaction in 
question the plaintiffs acted as factors, and not merely as brokers or 
middle-men. Treating them as factors, as we must on this appeal, 
they must be held to all the responsibilities of factors selling 
property in their own name for a disclosed principal. The fact that 
the plaintiffs fully paid Eddy for the cattle some considerable time 
prior to delivering the weighmaster's ticket to the defendants, 
and receiving from them pay for the cattle, makes the case partake 
very much of a purchase by the plaintiffs, and then a resale by them 
to the defendants. It is well settled in this country, that the sale 
of chattels acquired from any one who had stolen them, passes no 
title even to an honest purchaser, and the true owner may maintain 
an action for the property without any previous demand : Dame v. 
Baldwin, 8 Mass. 518 : Heckle v. Lurvey, 101 Id. 345 ; Hoffman 
v. Oarow, 22 Wend. 285. The same is true of chattels sold by one 
who is not the owner and has no authority to sell : Coombs v. Gor- 
den, 59 Me. Ill ; Bryant v. Whitcher, 52 N. H. 158 ; Grilmore v. 
Newton, 9 Allen 171 ; Quinn v. Davie, 78 Penn. St. 15 ; Ventress 
v. Smith, 10 Pet. 161 ; Black v. Jones, 64 N. 0. 318 ; Fawcett v. 
Osborn, 32 111. 411 ; Wheelwright v. Depeyster, 1 Johns. 471. 

The question whether an implied warranty of title attached to 
the sale from the plaintiffs to the defendants, does not seem to be 
definitively and conclusively settled as a matter of law. Undoubt- 
edly, the civil law annexed such a warranty on the part of the ven- 
dor to every sale of a chattel. The earlier English cases indicated 
a contrary doctrine : Morley v. Attenborough, 3 Exch. 500. The 
later English cases indicate that such a warranty may be inferred 
from the mere fact of sale under certain circumstances. Thus in 
Mchholz v. Bannister, 17 C. B. N. S. 708, it was held: 
" In the case of goods sold in an open shop or warehouse, there 
is an implied warranty on the part of the seller, that he is the 
owner of the goods ; and if it turns out otherwise, as where the 
goods are claimed by the true owner from whom they have been 
stolen, the buyer may recover back the price as money paid upon a 
consideration which has failed." The general rule in this country 
undoubtedly is, that where there is a sale of chattels in the vendor's 
possession at the time, at a fair price, there is always an implied 
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warranty of title, unless the facts and circumstances are such as to 
warrant a different conclusion. For discussions of the question and 
authorities bearing upon it, see Lane v. Homer, 2 Pin. 404 ; Cos- 
tigan v. Hawkins, 22 Wis. 74 ; Shattuek v. Green, 104 Mass. 42 ; 
Patee v. Pelton, 48 Vt. 182 ; Peoples' Bank v. Kurtz, 99 Penn. 
St. 344 ; 2 Schouler's Per. Prop., sects. 375-379 ; 2 Benj. Sales, 
sects. 948-964 ; Scott v. Hix, 62 Am. Dec. 458 and notes, 460- 
468 ; Fawcett v. Osborn, supra ; Burt v. Dewey, 40 N. Y. 283 ; 
Defreeze v. Trumper, 1 Johns. 274 ; 22 Am. L. Reg. 85. 

The case was not submitted to the jury at all, and, of course, was 
not determined upon the theory indicated. There certainly is no 
conclusive presumption of law in a case like this, but rather a mixed 
question of law and fact. As the case now stands, we refrain from 
any further discussion. The judgment of the circuit court is 
reversed, and the cause is remanded for a new trial. 



There are two main points involved in 
these decisions, as follows : First, In a 
sale of chattels, admitting that there is no 
warranty of title, can the purchase- 
money be recovered, if the title turns out 
to be bad, on a count for money had and 
received as for a consideration which has 
wholly failed ? Second, Is there any 
implied warranty of title where the ven- 
dor sells, not as owner but in some par- 
ticular representative capacity ? 

£. Caveat Emptor as to Title. — The 
rule of caveat emptor applies where there 
is no warranty of title, just as it does 
when there is no warranty of quality, 
and the purchaser has no remedy. See 
Cro. Jac. 197, per Tanfield, C. B. ; 
Noy's Maxims, c. 2 ; Co. Lit. 101 a; 2 
Kent Com. 478 ; Medina v. Stoughton, 
1 Salk. 219 ; Morley v. Attenborough, 3 
Exch. 500, 510 ; Eichholz v. Bannister, 17 
C. B. N. S. 708, 722 ; Scranton v. 
Clark, 39 N. Y. 220, 223 ; Huntingdon 
v. Hall, 36 Me. 501, 503. In Noy's 
Maxims, c. 42, it is said, " If I take the 
horse of another man and sell him, and the 
owner take him over again, I may have 
an action of debt for the money ; for the 
bargain was perfect by the delivery of 
the horse, and caveat emptor;" and in 



Coke Lit. 102 a, Coke says, " note that 
by the civil law every man is bound to 
warrant the thing he selleth or conveyeth, 
albeit, there be no express warranty ; but 
the common law bindeth him not unless 
there be a warranty ; either in deed or 
in law, for caveat emptor." In Morley v. 
Attenborough, 3 Exch. 500, 5 1 0, it is said 
" There is by the law of England no 
warranty of title in the actual contract 
of sale, any more than there is of quality. 
The rule of caveat emptor applies to both. ' ' 
In Eichholz v. Bannister, 17 C. B. N. S., 
708, 721, it is said that where there is no 
warranty, "caveat emptor, you have no 
remedy, though it turn out that I have 
no title." 

This means that if I buy an article the 
title of which is not warranted, and the 
title proves bad, I have no remedy, I 
cannot recover the price paid for money 
had and received for my use, on the 
ground that the consideration has wholly 
failed ; I have bought at my risk ; I have 
gotten what I bargained for, and if it is 
taken from me I must bear the loss. 
Morley v. Attenborough and Eichholz v. 
Bannister, cited above, were both cases 
where suit was brought on the common 
counts. Indeed it was only because there 
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was no remedy without a warranty, that 
the doctrine of implied warranty of title 
grew up and was gradually extended till 
now the cases where the doctrine does 
not apply are the exceptions. 

II. Implied Warranty of Title. — Rule. 
A warranty of title is implied when a 
man sells goods which are in his posses- 
sion as owner, but not if the goods are 
out of the vendor's possession or in his 
possession in some particular capacity. 

1. A warranty of title is implied in all 
sales of chattels by the vendor in posses- 
sion of them ; if nothing further appears, 
it is presumed that he holds them as 
owner and covenants and warrants that 
he is owner, i. e. , that he warrants the 
title to them : Benj. Sales, sect. 627, &c. ; 
Shattuch v. Green, 104 Mass. 42, 45 ; 
Byrnside v. Burdette, 15 W. Va. 702 ; 
see Gaylor v. Copes, 16 Fed. Rep. 49 ; 
Cozzins v. Whitaher, 3 Stew. & Por. 
322 ; Ricks v. Dillahunty, 8 Port. 1 34 ; 
Williamson v. Summons, 34 Ala. 691 ; 
Gross v. Kierski, 41 Cal. Ill ; Lines v. 
Smith, 4 I'la. 47 ; Morris v. Thompson, 
85 111. 16; Marshall v. Duke, 51 Ind. 
62 ; Hackleman v. Harrison, 50 Id. 156 ; 
Payne v. Rodden, 4 Bibb. 304 ; Scott v. 
Scott, 2 A. K. Marsh. 217 ; Chancellor 
v. Wiggins, 4 B. Mon. 201 ; Hunting- 
don v. Hall, 36 Me. 501 ; Hale v. Smith, 
6 Greenl. 420 ; Eldridge v. Wadleigh, 3 
Eairf. 372 ; Butler v. Tufts, 13 Me. 
302 ; Rice v. Forsyth, 41 Md. 389 ; Mock- 
bee v. Gardner, 2 Har. & Gill 176 ; 
Whitney v. Heywood, 6 Cush. 82, 86 ; 
Bennett v. Bartlett, 6 Id. 225 ; Coolidge 
v. Brigham. 1 Met. 551 ; Dorr v. Fisher, 
1 Cush. 273 ; Emerson v. Brigham, 10 
Mass. 202 ; Hunt v. Sacketi, 31 Mich. 
18 ; Storm v. Smith, 43 Miss. 497 ; Dry- 
den v. Kellogg, 2 Mo. App. 87 ; Sar- 
gent v. Currier, 49 N. H. 310 ; Bechet 
v. Smithers, 50 N. Y. Super. Ct. 381 '. 
Vibbardv. Johnson, 19 Johns. 78; Case 
v. Hall, 24 Wend. 102 ; Burt v. Dewey, 
40 N. Y. 283; McCoy v. Artcher, 3 
Barb. 323 ; Heermance v. Vernoy, 6 
Johns. 5 ; Sweet v. Colgate, 20 Id. 196; 



Rew v. Barber, 3 Cowen 272 ; McKnight 
v. Devlin, 52 N. Y. 399, 401 ; Hoe v. 
Sanborn, 21 Id. 552, 556 ; CWcoc& v. 
GWe, 3 McCord 513; £>«rst v. Brock- 
way, 1 1 Ohio 462 ; Whitaker v. East- 
wick, 75 Penn. St. 229 ; Gookinv. Gra- 
ham, 5 Humph. 484 ; Roper v. Rowlett, 
7 Lea 320 ; Patee v. Pefton, 48 Vt. 182. 

2. But there is no such implied war- 
ranty if the chattels are not in the posses- 
sion of the vendor at the time of the sale : 
Huntingdon v. Hall, 36 Me. 501, 503 ; 
Byrnside v. Burdette, 15 W. Va. 702; 
see Pratt v. Phi/brook, 33 Me. 23 ; 
Emerson v. Brigham, 10 Mass. 202 ; 
Long v. Hickingbottom, 28 Miss. 772 ; 
Scranton v. CW£, 39 N. Y. 220 ; McCoy 
Artcher, 3 Barb. 323 ; Dresser v. ,4ms- 
ieortA, 9 Id. 619 ; Edickv. Crim, 10 Id. 
445 ; Andres v. Lee, 1 Dev. & Bat. Eq. 
318 ; cases cited above. 

3. And one who sells a chattel in a 
particular capacity does not implicitly 
warrant the title thereto. A warranty 
is implied only " if the vendor sells them 
as his own :" 2 Bl. Com. 451. Not if 
he sells "as agent for another :" 2 Kent 
Com. 478 ; Hopkins v. Grinnell, 28 
Barb. 533, 537, as Story puts it, " So, 
also, the character in which the vendor 
sells may perhaps, prevent this implica- 
tion of warranty — as if he be a pawn- 
broker, or officer of the law, or occupy 
any known position in which he does not 
pretend to be an owner or to assume 
personal responsibilities:" Story Sales, 
\ 367 a, or to quote Addison : " When- 
ever a man does not sell as owner, but 
in some special character or capacity, 
and the purchaser has notice thereof, he 
is bound to look into the title of his ven- 
dor ; for there is not, under such circum- 
stances, any implied warranty of title 
on the part of the vendor :" 2 Add 
Cont. 972 (Abb. ed.503). To the same 
effect, Bateman : " By a sale of goods 
there is in general, an implied warranty 
of title, and the vendor cannot recover 
the price from the purchaser if the latter 
has been obliged to deliver them to a 
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third party on account of the vendor's 
want of title, unless it appear from the 
circumstances of the sale that the vendor 
did not intend to assert ownership ; as 
where he sold in a particular capacity, 
for instance, as auctioneer, sheriff, pawn- 
broker, &c." Auctions 193. To the 
same effect see 1 Pars. Cont. 573 ; 1 
Leake Cont. 109, 402 ; 1 Whart. Cont. 
\ 230 ; 2 Schouler's Pers. Prop. 383 
(Bailee). 

Thus, there is no implied warranty of 
title in the case of a sale by one avow- 
edly as Administrator or Executor : 
Mockbee v. Gardner, 2 Har. & G. 176, 
177 ; Hicks v. Dillahunty, 8 Port. (Ala.) 
134, 137; Bingham v. Maxcy, 15 111. 
295, 296 ; Sheppard v. Earles, 20 N. Y. 
Supr. 651, 653; Prescott V. Holmes, 7 
Eicb. Eq. 9, 14 ; Thompson y. Munger, 
15 Tex. 523, 527 — Trustee : Mockbee v. 
Gardner, supra ; Worthy v. Johnson, 8 
Ga. 236, 241 ; Storm v. Smith, 43 Miss. 
497, 501 — Mortgagee : Harris v. Lynn, 
25 Kan. 281, 285; Shepherd v. Earles, 
supra — Bailee (pawnbroker) : Morley 
v. Attenborough, 3 Exch. 500 ; Sims v. 
Marryat, 17 Q. B. 280, 289— Judicial 
Officer : Brown v. Wallace, 2 Bland 585, 
589 ; Worthy v. Johnson, stipra — Tax 
Collector: Hamilton v. Valiant, 30 Md. 
139, 140 ; Freeman v. Caldwell, 10 Watts 

9, 10 — United States Marshal: The 
Monte Allegre, 9 Wheat. 616, 645 — 
Sheriff : Morgan v. Fencher, 1 Blackf. 

10, 11; State v. Prime, 54 Ind. 450, 
459 ; Rogers v. Smith, 2 Cart. (Ind.) 
526, 527 ; Neal v. Gillaspy, 56 Ind. 
451, 453; Brunner v. Brennan, 49 Id. 
98, 100 ; Harrison v. Shanks, 13 Bush 
620, 621 ; Hensley v . Baker, 10 Mo. 157, 
158 ; Bashore v. Whisler, 3 Watts 490, 
493; Yates v. Bond, 2 McCord 382, 
383 ; Stone v. Pointer, 5 Munf. 287,291 
— Constable : Bartholomew v. Warner, 
32 Conn. 92, 102 — Master (of vessel) : 
Page v. Cowaskee, L. R., 1 P. C. App. 
127, 144 — Agent: Irwin v. Thompson, 
27 Kan. 643, 648, 649 ; Hopkins v. 
Grinnell, 28 Barb. 533, 537— Broker: 

Vol. XXXIV.— 34 



Fisher v. Reiman, 12 Md. 497 (1858) ; 
Baxter v. Duren, 29 Me. 434 — Auction- 
eer ; Bateman (Auctions) 193; Biddle 
(Warranties) \ 261 ; Schell v. Stephens, 
50 Mo. 375, 379 ; The Monte Allegre, 
9 Wheat. 616. 

4. The proposition "that one who 
acts in a particular capacity does not im- 
pliedly warrant the title to chattels he 
sells," does not conflict with the rule 
" that one who acts in his own name 
binds himself personally." An illustra- 
tion will clearly show this. Thus, noth- 
ing is better settled than that a trustee or 
administrator who makes a contract is 
personally bound, though he describe 
himself as "trustee" or "administra- 
tor :" Gill v. Carmine, 55 Md. 339, 342. 
And yet it is equally well settled that one 
who sells " as trustee," does not impli- 
edly warrant the title : Mockbee v. Gard- 
ner, supra ; and other cases, supra. The 
reason for this is plain. The party who 
makes the contract is personally bound 
only on its essential obligations ; and, to 
quote Benjamin, "a warranty in a sale 
of goods is not one of essential elements 
of the contract, for a sale is none the less 
complete and perfect in the absence of a 
warranty ; but it is a collateral under- 
taking, forming part of the contract by 
the agreement of the parties, express or 
implied :" Benj. Sales, 2d ed., \ 610. 
See Osborn v. Gante, 60 N. Y. 540 ; and 
citations, ante, I. 

Any one who, at a sale, states " I do 
not pretend to own these goods — the title 
is not in me," sells without warranty, 
yet he is personally bound by the sale. 
And so one who says, " I sell as trustee" 
or " as agent," maybe personally bound 
by the sale, although by disclaiming 
ownership he prevents a warranty of 
title from arising. Therefore, authorities 
like Franklin v. Lamond, 4 C. B. 637, 
and Millsx. Hunt, 20 Wend. 431, 17 Id. 
333, which decide that an auctioneer is 
personally liable for the performance of 
the contract of sale, have no bearing, 
whatever, on this point. 
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Cochrane v. Rymill, 40 L. T. (N. S.) Hanson v. Robardeau, Peake's N. S. C. 

744, and Hoffman v. Carew, 20 Wend. 121 ; Franklin v. Lumond, supra; Jones 

21, are cases in which it is held that an v. Littledale, 6 Ad. & El. 486 ; Mills v. 

auctioneer selling as such, is liable in Hunt, supra, it is held that an auc- 

trover if he has no right to sell. The tioneer who sells goods is bound to 

same rule would apply to a trustee or deliver them. In none of these cases is 

any one else. In Williams v. Millington, the question of an implied warranty of 

1 H. Black. 81, it is held that an auc- title in any way involved, 
tioneer may sue for the price of goods David Stewart. 

sold by him for an avowed principal. In Baltimore. 
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HADLOCK v. GRAY. 

A conveyance to husband and wife, without words of limitation, renders them 
tenants by entireties. 

Such an estate may be limited to a life estate, and words clearly expressing an 
intention to create an estate for their joint lives, and providing that after the termi 
nation of such life-estate, the land shall be divided among the heirs of the husband 
and the heirs of the wife, creates a life estate in the husband and wife. 

Land was conveyed to husband and wife, and it was provided in the deed that 
after the decease of the husband and wife, the land should be equally divided between 
the heirs of the husband and the heirs of the wife ; and if the husband died before 
the wife, she should hold the property until her death ; or if the wife died first, he 
should hold the land until his death, and at the death of both of them, it should be 
divided as previously stated : Held, that the husband and wife were not tenants by 
entireties ; that the first taker did not take the estate in fee under the rule in Shel- 
ley's Case ; but the word " heirs " as used in the deed, meant heir apparent, and 
did not designate those persons who were to take in indefinite succession. 

Appeal from Fulton Circuit Court. 
Essick and Montgomery, for appellants. 
S. Keith and J. S. Slick, for appellee. 

The opinion of the court was delivered by 

Elliott, J. — The appellee alleges in his complaint that he is 
the owner of the real estate therein described, and that his title rests 
upon a deed executed to him in January 1878, by Isaac Cannon, 
who has since died ; that Isaac Cannon's title was founded upon a 
deed executed to him and his wife, Mary Cannon, by Charles Jack- 
son and wife, on the twentieth day of April 1876 ; that this deed, 
omitting the formal parts, reads thus: " This indenture witnesseth 



